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Abstract
This article explores how the idea of procedural justice can help us to rethink juvenile justice and research
children’s rights in Europe differently. To frame the following argument, we will question four implications
of the procedural justice perspective: 1) the need to implement rights and not just proclaim them, 2) the
need to investigate a ‘double perspective’ on children’s rights implying both juvenile justice professionals and
children in conflict with the law, 3) the child’s right to effectively participate and be involved in the process
and 4) the idea that age matters in the judicial reaction to crime. The resulting conclusions and discussions
revolve around the scientific consequences and challenges we must face when we take procedural justice
perspective seriously.
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Introduction
The Convention on Children’s Rights of the United Nations (UN CRC, 1989) has been
ratified by all European countries and has managed to strengthen the culture of children’s
rights on the (specifically Western) European level. However, after 25 years of UN CRC,
the results can not be called successful. According to Liefaard and Sloth-Nielsen “there is
cause both to celebrate the CRC’s success as well as lament its failure to safeguard the
rights of all children regardless of where they live or find themselves” (Liefaard & SlothNielsen, 2016, 2-3). Also, in the area of juvenile justice, violations of children’s rights are
omnipresent and some authors suggest that during the last decade one cannot observe a
standstill, but on the contrary a regressive movement can be discerned (Goldson &
Muncie, 2015). Even Liefaard (2015, 236) wonders to what extent children’s rights “can
contribute to a common (or universal) understanding of a child rights oriented juvenile
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justice system”. Also, during the International Conference on 25 years Convention of the
Rights of the Child numerous experts claimed that more efforts need to be made to fully
implement children’s rights and that there is a need to set out an ambitious research agenda
on children’s rights for the next 25 years (Liefaard & Sloth-Nielsen, 2016). Clearly, the
children’s rights movement in Europe is in need of redirection.
This contribution aims at rethinking juvenile justice and children’s rights in Europe in
order to make both more acknowledged and efficacious. We uphold that a procedural
justice perspective can help us (start to) rethink children’s rights and render juvenile justice in Europe more legitimate for children in conflict with the law, in addition to the many
professionals involved. Legitimation means a greater impact.
We will first investigate ‘the rise and fall’ in Europe of the “empowering” children’s
rights movement that tried to supplant classic “paternalistic” juvenile justice. Secondly,
we will elaborate on the procedural justice perspective as developed by scholars such as
Tom Tyler, though later fostered in Europe by (Anglo-Saxon) scholars such as Bottoms
and Tankebe. In the third and final section, we will question four important implications
of contemporary procedural justice perspective to render juvenile justice and children’s
rights in Europe more legitimate: 1) the need to implement rights (not just proclaim them),
2) the need to investigate a ‘double perspective’ on children’s rights implying both power
holders (or professionals of juvenile justice) and citizens (or children in conflict with the
law), 3) the child’s right to effectively be involved and participate in the judicial process
and 4) the idea that feelings and perceptions of justice are ‘developed’ throughout life and
that, as a consequence, age does and must matter in judicial reactions to crime and during
the decision-making process.
In the conclusion, we will defend the idea that to better understand juvenile justice and
children’s rights in addition to the way they function, there is - following a procedural
justice perspective - an urgent need of additional varied empirical insights.

The ‘rise and fall’ of children’s rights in Europe?
In European juvenile justice debates, the birth of the UN CRC (1989) is often presented
as an outcome of the Children’s Rights Movement and the plea for more legal rights and
procedural safeguards for children in conflict with the law. Indeed, at the beginning of the
twentieth century in many western countries the Child Saving Movement led to the implementation of a child protection system and classical safeguards were overturned to meet
the needs of the child (Junger-Tas & Decker, 2006). However, after World War II and
more specifically from the 1960’s on, child saving practices and discourses became heavily criticised for at least two main reasons.

The children’s rights movement
On the one hand, the child’s legal position and participation in juvenile justice procedures
and outcomes became heavily criticised, as in the child care systems the child was reduced
to a mere object of interventions. Verhellen, a famous Belgian children’s rights advocate,
claimed that child protection laws reduced children to “objects of law” (Verhellen, 2000),
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because the legal interventions were steered and decided by experts (judges, probation
officers, educators, etc.) who knew what was best for the child. After all, their expertise
stemmed from their professionalism and specialism, but furthermore from their adult status. The child had little to say in these decision-making processes that largely depended
on the discretion of the adult experts involved (Christiaens, 2015).
However, in the 1960’s, when authority and paternalism became heavily criticised,
classic child protection systems came under pressure. As a counterreaction, a critical children’s rights movement emerged from the 60’s onward, both in the United States (of
Americas) and in Europe, claiming that children (and their rights) should be taken seriously. According to Verhellen (2000) children are actual human beings and should therefore be approached as true “subjects of rights” (or holders of rights) instead of “objects of
law”. This implies that children must be heard and that they must be able to participate in
the juvenile justice process. Clearly this children’s rights movement and its changing
image on the place and the role of the child in juvenile justice procedures came together
with the changing images of childhood in the Western World (Veerman, 1992; Fass, 2013).
Besides this changing image, a second major criticism to child protection also started
flourishing during the 1960’s. Even though the argument was not innovative, questioning
the regenerative and educational merits of the ‘protectional’ and or child ‘care’ measures
as well as the juvenile courts clearly gained weight at that time (Platt, 1966;1977; Donzelot,
1979). In Belgium, Van de Kerchove described this as the ‘mystifying forces’ of welfare
language and therefore concluded that ‘welfare measures’ were in fact ‘repressive measures’ which were not called repressive in order to ‘free’ the state from its constitutional
duties to anticipate legal rights and procedural guarantees (Van de Kerchove, 1977).
According to Rush, “radical criminologists have delighted in discovering control beneath
the mask of benevolence” (1992/2002, 140).
Both in Europe and the Unites States, the high courts have similarly integrated this
two-folded criticism on child protection systems (namely the lack of rights and the lack of
welfare) in some of their important verdicts on juvenile justice practices. Already in 1966,
the US Supreme Court stated in Kent v. United States that ‘there are reasonable grounds
to believe that the child receives the worst of both worlds, that it gets neither the solicitous
care and regenerative treatment postulated for children, nor the protections accorded to
adults’. Additionally, in re Gault (1967) the US Supreme Court held that juveniles accused
of crimes in a delinquency proceeding must be afforded many of the same due process
rights as adults, such as the right to counsel, the right to confront witnesses, and the rights
against self-incrimination.
In the case of Bouamar v. Belgium (1988), the European Court of Human Rights
declared that locking up a juvenile in an adult prison cannot be seen as an educational
measure. Moreover, certain classical procedural rights, like the right to lodge an appeal
and the right to be heard, were violated. The European Court went a step further in the
case of T. v UK (Bulger case) and recognized that the right of the child to participate in
the trial was part of the right to a fair trial and indicated that “it is essential that a child
charged with an offence is dealt with in a manner which takes full account of his age, level
of maturity and intellectual and emotional capacities, and that steps are taken to promote
his ability to understand and participate in the proceedings”1.
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The influence of children’s rights in Europe
With the arrival of the UN CRC in 1989 and the introduction of art. 12 (the right to be
heard), art. 37 (on detention and punishment of children) and art. 40 (on juvenile justice),
a historic breakthrough seemed to be taking place. Children committing crimes would no
longer be treated as “objects” but as real “subjects” whose rights should be respected and
who should be involved in the judicial process. Indeed, from the 1990’s on, all European
countries signed the UN CRC and though not all European countries fully incorporated
the UN CRC into domestic law, integration of the CRC principles into domestic law was
and is steadily taking place (Lundy, Kilkelly a.o., 2012, 4). The convention was further
explained and implemented in Europe by way of the concluding (and often quite critical)
Observations of the UN Committee on the Rights of Child vis-à-vis the European state
parties2 and through General Comments such as the GC n° 10 on children’s rights in juvenile justice (2007) and the GC n° 12 on the right to be heard (2009). As Liefaard (2016,
911) points out very aptly: “There has been cross-fertilization between international children’s rights standards and the case law of the European Court of Human Rights with
regard to the legal status of children”.
The Committee of Ministers of the Council of Europe furthermore created the
Guidelines on Child Friendly Justice (2010), that are intended to enhance children’s access
to justice and their treatment. These guidelines set out basis rules for European states to
follow when adapting their justice systems to the specific needs of children. According to
these guidelines “child friendly” justice is justice that is accessible, age appropriate,
speedy, diligent, adapted to and focused on the needs of the child, respecting the right to
due process, to participate in proceedings and the right to integrity and dignity.
Finally, also in the European Union, children’s rights in juvenile justice became a hot
topic, which led to the recent, new and legally binding Directive on procedural safeguards
for children suspected or accused in criminal proceedings (European Parliament &
European Council, 2016).
However, the UN CRC and the children’s rights movement in Europe were themselves
criticised for at least three major reasons. First of all, and notwithstanding its nearly universal attraction, the UN CRC is claimed to be one of the most violated conventions in the
world (Goldson & Muncie, 2015). The weak control mechanisms and the fact that some
countries easily provide “lip service to children’s rights simply to be granted recognition as
a “modern developed state” (Muncie, 2009), are some of the main causes of this problem.
Moreover, it is worth wondering whether the merits of the UN CRC are not taken too
much and too easily for granted. Granting rights in universal conventions, in European
directives and guidelines and in domestic laws is not the same as reflecting on the purpose
and meaning of children’s rights, nor observing or experiencing them in daily practice.
Following this train of thought, and even though we can witness an increasing interest in
processes of children’s rights implementation3, more qualitative scientific research on
how children’s rights shape juvenile justice practices and how they are actually experienced is needed (Kilkelly & Lundy 2006; Goodwin-De Faria & Marinos 2012; Christiaens,
2015; De Graaf, Christiaens & Dumortier, 2016). Consequently, there is little understanding of why and how children’s rights are implemented, violated or resisted and what this
implies for daily juvenile justice practices and experience.
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Secondly, in the context of juvenile justice, children’s rights also were criticised in
Europe for being a possible motor of “punitiveness” (Snacken & Dumortier, 2012). Even
though children’s and human rights are claimed to function as a bulwark against punitive
tendencies (such as harsh disproportionate punishments) the opposite can be true as well
(Dumortier et al., 2012). Indeed, advocating procedural safeguards for children, begs the
question, why children should not then be sent to the adult penal system with all procedural safeguards at its disposal? In the United States, the trend towards a justice model for
juveniles was easily transformed into a plea to send more and more children to the adult
penal system with, as a consequence, more punitive measures at its end (Cavadino &
Dignan, 2006). In European countries, children’s procedural rights were used to render
juvenile justice more just, but at the same time more punitive towards young delinquents.
With this in mind, children’s procedural rights can be compared to a Trojan horse: the
price for a stronger legal position during juvenile justice proceedings is a harsher punishment at the end of the ride (Dumortier, 2012).
Finally, the UN CRC was also criticised for legitimating and upholding a separate
(juvenile) approach vis-à-vis children who remain to be identified as ‘not yet’, as people
in need of care… and in need of adults (Cordero Arce, 2012). This childhood image of the
UN CRC is in line with the developmental criminology perspective that, from the end of
the 80’s, claimed that a child should be considered differently from an adult, requiring a
specialised form of justice (Fernández Molina 2015, 616). It is exactly this perspective
that legitimises the UN CRC claims that children should be accorded the same due process rights as adults, but that they must not be treated the same way as them. However, this
dichotomy between adults and those identified as “not yet” adults in turn legitimises that
children do not receive the same fundamental human rights as adults and could thus be
seen as being “discriminated”. In this way, the UN CRC merely accords to children ‘the
right to participate’ instead of ‘children’s citizenship’ (Cordero Arce, 2015b), the latter
implying at the least political influence and norm making capacity. The UN CRC, being
“a gift” of adults that was “drafted for children, without children”, lacks legitimacy vis-àvis children (Cordere Arce, 2015b, 297). According to Cordero Arce this implies that
“paternalism” and the idea that children are “not yet” ready to deal with (certain) “adult
rights”, still lies at the heart of the UN CRC (Cordero Arce, 2015b, 297-298). From a
historical long-term perspective, Cordero Arce’s argumentation raises the question of
whether the UN CRC should be seen as a clear fracture in juvenile justice history. Or are
the central concepts of the UN CRC concerning juvenile justice, such as ‘the best interest
of the child’ and the need for a ‘separate’ child adapted approach above all else in line with
and in continuity of classic child protection discourses and practices?

From children’s rights in Europe to procedural justice
In this third section, we maintain that a procedural justice perspective can help scholars to
rethink (research on) juvenile justice and children’s rights in Europe. Prior to discussing
why and how this perspective can be helpful - in the next section - we will first explain
what this perspective implies and why a procedural justice perspective is also important
for juvenile justice.
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On procedural justice
In general, the idea of procedural justice draws attention to the fact that the attitude and
the treatment of people by institutions in general, and the judicial institutions in particular,
can influence their image of justice, encourage their consideration as legitimate or illegitimate and as a consequence stimulate more or less spontaneous obedience to judicial decisions (Tyler, 2000, 120). More precisely, Fagan and Tyler (2005, 220) emphasise that the
analyses of procedural justice are built on these premises: a) ‘people have certain opinions
about the legitimacy of the authorities’; b) ‘these views define their behaviour’; c) ‘those
views arise from social interactions and experiences with institutions’. It is assumed that
people speaking about justice and legitimation of institutions care about final decisions,
in addition to caring about the processes of making decisions and about the treatment
received from authorities.
If that is so, it is essential to question which elements people will consider when evaluating a treatment as fair. Leventhal (in Tyler 1988, 104-105), points to seven criteria of
procedural justice provided by the institutions: consistency and equal treatment for people
in similar situations; ability to eliminate bias or the impact of external factors on the decision itself; security and predictability in decisions; the possibility of appealing decisions
considered unfair; the possibility that parties have the opportunity to participate in decision-making; decisions are made in accordance with general standards of justice and
morality.
Others, such as Bottoms and Tankebe (2012, 145) in the United Kingdom claim that the
concept of procedural justice implies two distinct, although complementary, issues. First,
they refer to the ‘quality in decision-making’, which has to do with the respect for principles and procedural safeguards recognised by national and international laws including,
among others, the recognition and implementation of the right to be heard in decisions
that affect them, the independence and impartiality of the decision maker, the motivation
of decisions or consistent decisions in similar cases. On the other hand, they consider that
procedural justice pertains to the ‘quality of treatment’ - which is to be treated with dignity
or respect. It is interesting to note that the legitimacy of an institution will vary depending
on whether one or both dimensions of procedural justice are considered and respected.
Sometimes, focusing solely on the quality of decision-making and being careless with the
quality of treatment can create the idea that the protection of rights is superficial, because
it disrespects people.
There are indeed two main and complementary reasons for paying attention to this kind
of justice. First of all, procedural justice and its attempt to improve institutional legitimacy acknowledges the experiences of people who come into contact with judicial institutions. Procedural justice aims to foster a feeling of justice and, in consequence, to
achieve greater conformity and obedience to the rules and institutional decisions. Thus,
the pragmatic aspect of procedural justice points to the idea that ‘people are more likely
to accept the decisions of the legal authorities and support the legal system when their
experience of the legal process is fair and respectful’ (Woolard et al., 2008, 208).
Nonetheless, the idea of   procedural justice is also incumbent on authorities and institutions themselves because they are aware (or should be) that power cannot be maintained
if a majority of the population does not consider them as legitimate and does not obey
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their decisions spontaneously. Thus, theories about power and state emphasise that it is
important to care about the reasons why an authority and its decisions are obeyed. That is
why in democratic governments the idea of policing by consent (or by conviction) imposes
on the one of government by force.

The need for procedural justice in juvenile justice
Even though the premises of procedural justice are very interesting, it remains necessary
to examine whether these premises can and should be extended to institutions working
with children, and in particular, the juvenile justice system. The doubts about the limits
and possibilities of procedural justice in children’s institutions are justified when taking
into account the public of juvenile justice: children with a presumed cognitive immaturity
and limited ability to understand all dimensions of the crime committed and the reasons
and consequences of the measures imposed on them by juvenile judges.
However, following Woolard and others, exploiting the potential of procedural justice
might be very revealing in the area of juvenile justice (2008, 209). Woolard and colleagues consider that precisely at the time of transition from childhood to adulthood, the
child increases his or her expectations to be treated ‘as an adult’. They assume that young
people, ‘increasingly expect to have a voice in decisions that affect their lives and to be
treated with dignity and respect. Combined with immature psychosocial capacities that
contribute to a foreshortened time perspective and a reduced ability to take others’ perspectives into account, adolescents may have a heightened attention to fairness in justice
system procedures’ (Woolard et al., 2008, 209) and interpersonal relationships. In addition, Piquero highlights that the idea of procedural justice during adolescence is especially
interesting because ‘this is the development period during which individuals are beginning an adult-like understanding of society and its institutions and when they venture
outside the closed systems of family and school to experience laws and rules in a variety
of social contexts where rule enforcement is more integrated with the adult world’ (Piquero
et al., 2005, 268).
Some authors agree that compliance with the law and understanding of court decisions
depend on the cognitive maturation process of the child and on their psychosocial development. In that sense, Fagan and Tyler (2005, 219) consider that ‘the child develops an
orientation to the law and legal authorities early in his life, and that early orientation
shapes the behaviour of both adolescents and adults.’ They ensure that children, when
ageing, will increase their contact with adult rules and institutions and precisely that experience can shape children’s notions concerning the law and legal actors.
Apart from psychosocial reasons, we can also think of pedagogical reasons for promoting the premises of procedural justice in the field of juvenile justice. Even if it seems
obvious, decisions imposed by the juvenile judge should be supported by parents and
children to increase their educational impact. Pedagogical theories and practices insist on
the fact that measures imposed on children without their adherence is ‘anti-pedagogical’.
Without adherence, the judicial measure can be accomplished, but the effects will not be
lasting, nor will this achieve any accountability for the child. Furthermore, the
Recommendation (2008) 11 of the Committee of Ministers to member states on the
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European Rules for juvenile offenders subject to sanctions or measures highlights ‘the
obligation of any competent authority to seek possible cooperation with juvenile offenders and their parents or legal guardians’ (25.b).
Finally, there are also legal reasons to promote the premises of procedural justice within
the field of juvenile justice. As indicated, since 1989, the UN CRC proclaims that children
should be treated as subjects with rights who pursue their own interests and who have
their own voice. According to article 12 of the UN CRC, children have the right to participate and be involved in processes of decision making, expressing their views freely in all
matters that affect them and they shall be provided the opportunity to be heard in any
judicial proceedings affecting them.
Taking into account the importance of a procedural justice perspective, also for juvenile justice, we will discuss in the next section how this perspective can help us to rethink
children’s rights in a way that can increase juvenile justice’s legitimacy.

How can procedural justice help us to rethink children’s rights
and juvenile justice in Europe?
In the remainder of this article, we will elaborate on four important implications of a ‘procedural justice’ perspective on children’s rights and juvenile justice in Europe. More specifically we will elaborate on the fact that procedural justice and its idea of caring about
“just” processes 1) insists on the implementation of the rights and to take children’s rights
seriously; 2) upholds a ‘double perspective’ on legitimacy where both powerholders (the
professionals) and citizens (the children) are deemed important; 3) strongly focuses on the
need and interest for children to ‘participate’ in the judicial process; and finally, 4)
acknowledges that age does matter in the ‘development’ of feelings and perceptions of
legitimate justice, implying that legitimation of (juvenile) justice can suffer if this ‘agefactor’ is neglected.

The need to take children (‘s rights) seriously
It is important to remember that procedural justice insists on the idea that a decision is
perceived as fair when the decision-making process is considered fair. This concept has
several implications to rethink and “to take children’s rights seriously” (Freeman, 198788; 2007). First of all, it implies that rights should be considered as means to achieve
certain ends, not merely ends in themselves. So, if human rights in general are perceived
as barometers of justice, we can claim that the implementation of the rights and the realisation of their objectives will be the best and most trustworthy barometer of justice.
Furthermore, not only does it matter whether (or not) rights have been implemented, but
the central question should be how they have been implemented and experienced. Do
children’s rights achieve their goals (such as enhancing the child’s participation) and do
they actually meet the child’s needs (such as the need to be heard)?
Secondly, we can consider rights and their implementation as a form of communication
between authorities and citizens. Bottoms and Tankebe (2013, 67) mention that to increase
authority’s legitimation and citizen’s consideration, this communication should consist of
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a rational dialogue and not an angry or disrespectful one or an unequal discussion. In the
same way, children’s rights can be implemented in a respectful but also in a way that
makes the child feel bad or angry. Christiaens and Françoise (2015) for example mention
how youngsters in Belgium, after being heard by the juvenile judge, feel disappointed and
or angry because the judge’s decision was already taken before they were heard. That is
exactly why, as noted by General Comments n°5 and 10, professionals should be ‘voiced,
informed and trained’ not only on laws, but also on special needs for children (Hammarberg
2008, 195). In this sense, juvenile justice’s legitimacy depends heavily on the real implementation and the child’s experiences of the rights and not their mere existence in national
and international law.
Moreover, rights can also be seen as social as well as political decisions and children
should intervene in social and political processes, in the definition, in addition to the positivization of their rights. ‘Rights, then function as a starting point for dialogue’
(Vanobbergen, 2015, 73) and we can assume then that rights will be perceived as fairer by
the children if, in the processes of defining them, children were also allowed to intervene.
Even though children usually are excluded from the processes of positivization of rights,
experts in juvenile justice and politicians should take into account (research on) children’s
voices and perceptions (Cordero Arce, 2015, 286–297) to modernise laws and improve
children’s rights implementation. Desmet and others (2015, 418, 424) consider that ‘rights
should not be considered as individual entitlements but rather as an interpersonal or interrelational practice’ and as an ‘interactive process between all involved’. To reach this
objective, the first aim would be to provide children with enough autonomy and agency
to enable them to define those rights and give meaning to their lives. However, this autonomy seems only possible through the real and full implementation of all (children’s)
rights: the social, political and civil. Indeed, Verhellen (2015, 55) already noted that, ‘the
more their competencies are recognised and realised, the more the children will gain a
prominent space and place in society, and the more they will ultimately be able to challenge the dominant child image that still does not see them as capable human beings on
their own.’

The need for a double perspective
Procedural justice claims that to be perceived as legitimate, the perspectives and lived
experiences of (at least) two important players must be taken into account: the powerholders and the citizens. In the case of juvenile justice that would be the perspectives and
experiences of both the children who come into conflict with the law as well as the juvenile justice professionals.
In a classical legal perspective, juvenile justice’s institutions and professionals will
gain legitimacy, first, by adhering to an international body of standards. This adherence
will then be followed by a process of adapting the national legal framework to these international standards. Finally, an adaptation of processes or a creation of institutions and
structures to reach the agreed international objectives on the implementation of the rights
(rights monitoring) will further strengthen juvenile justice’s legitimacy. Meanwhile, it
seems that juvenile justice’s professionals and policymakers reflect much less on how
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professionals experience rights and what are their actual views on children’s rights.
Indeed, such a ‘procedural justice’ perspective would require a discussion on the meaning
and the goals of children’s rights, in addition to an evaluation of practices developed along
with children’s rights and their impact on professionals. If, for example, professionals
resist children’s rights it is important to understand and contextualise their resistance.
Without such understanding, the implementation of children’s rights is at risk of encountering the same kind of problems over and over again. At the same time, this perspective
implies improved training for professionals who are involved in the work of ‘implementing’ children’s rights. They should be sensibilised to the idea that children’s rights contribute to the legal socialisation of children, to the legitimation of juvenile justice institutions
and even regarding compliance with their decisions. Moreover, professionals have to
learn how to deal with children’s voices and opinions, taking into account that this is not
an intuitive practice (Liefaard & Rap, 2016).
However, to enhance the legitimacy of juvenile justice, not only should professionals
be voiced, informed and trained, the same goes for the children in conflict with the law.
As mentioned above, if rights are considered ‘interrelational’, (Desmet et al., 2015) then
children’s opinions concerning the implementation of ‘their’ rights and fairness of the
system matter. Moreover, giving children a voice can be seen as an important step in this
emancipatory process. After all, today, it remains unclear when children perceive justice
institutions and professionals as fair (or not). Maybe children value as fair an adult
explaining, in an adapted manner, their basic rights and their implications - that they can
participate, have a voice in the decision-making process that directly relates to their life,
and or that they are treated with dignity and respect. But maybe children specifically value
the ‘deal’ or ‘the outcome’ at the end of the process and perceive justice as fair when the
outcome is fair notwithstanding their level of participation or correctness. This brings us
to a third, and quite ambiguous as well as complex issue of children’s rights: the right of
the child to participate.

Participation: what does it mean?
A third core issue in ‘procedural justice’ is the idea of citizen’s   participation because when
they participate in the decision-making process, they will have a higher impression of fairness. Kilkelly (2008, 41) remarks that “according to the Committee on the Rights of the
Child, alleging that the child is criminally responsible implies that he/she is ‘competent and
able to effectively participate in the decisions’ made about infringements of the criminal
law”. Following this train of thought Krappmann (2010, 502) notes that ‘(t)he notion of
participation captures an essential feature of the convention. The convention highlights that
the child is a human being, who has the right to be respected as a unique individual with an
own perspective and personal intentions by fellow human beings and also by the state, its
institutions and other organisations.’ Indeed, following a procedural justice perspective, a
decision from juvenile justice’s authorities will be perceived as fair by children when and
if they had the possibility to participate. That is why participation rights are also those most
strongly emphasised by the UN CRC and the European standards. Mainly the Directive
(EU) 2016/800, on procedural safeguards for children who are suspects or accused persons
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in criminal proceedings and the Guidelines of the Committee of Ministers of the Council
of Europe on child-friendly justice ask for an adaptation of juvenile justice to children’s
needs rendering their effective participation in the process possible.
However, the exact meaning of “participating rights” of children needs further reflections4. First of all, the discussion concerns penal practices in the context of a repressive
apparatus where obedience is expected and ‘punishments’ or ‘sanctions’ are distributed,
not discussed. Participating in this ‘repressive game’ is not easy for adults, let alone for
adolescents or young children. Moreover, the professionals involved are ‘repeat players’
who know how to ‘play the game’, while the children and youths are, most of the time,
inexperienced ‘one-shotters’ (Galanter, 1974). In this context, participation can only be
understood as a way of following the rules of a game already established by adults. As a
consequence, in practice, children’s participation becomes limited to a means of attaining
the truth (Bosisio, 2012, 153), or as a moral dialogue between the judge and the child
(Weijers, 2002, 146–147).
Secondly, we are facing a child with known cognitive immaturity, lesser psychosocial
development and with few(er) experiences in life as well as with human relationships than
adults. As a consequence, the child is more vulnerable and at the same time more dependent on adult opinions concerning correctness or fairness (Peterson-Badali, Abramovitch &
Duda, 1997)5. It is exactly because of this double vulnerability that the UN CRC proclaims several protection rights for the child and imposes positive duties on the member
states to ‘protect’ children. However, this idea of protecting children enhances an “adult
culture” where children are expected to listen to adults. In this same sense, ‘adult structures were not developed with children and young people’s participation in mind’ (Tisdall,
2015, 192). Moreover, adults decide how and when children’s opinions should be considered (Krappmann, 2010, 508). Besides, this protectionist perspective seems to be built on
the idea that participation implies making choices but also taking or bearing responsibilities for those choices (even if they turn out damaging for the child). As a consequence, it
remains unclear how to reconcile this idea of child participation with the positive duty of
the state and adults to protect children. How to avoid participation from becoming “a
spurious, paternalistic and oxymoronic protected participation” (Cordero Arce, 2015b,
292, original italic)?
Here we enter a third fundamental problem, which concerns when children have the
right to participate. From what age do children really have the competence to participate in
a judicial process? Steinberg (2000) considers that children from the age of fourteen years
old have their cognitive competence quite developed, but the psychosocial development
still has a long way to go. According to Grisso and Schwartz (2000) several issues concerning the psychosocial development of the child should be taken into account when assessing
the child’s competence to participate. For example, the process of participation requires
attention to understand what the police are saying in a moment of tension, the rational ability to make decisions throughout the process and weigh the consequences of these decisions, or self-control to behave in the courtroom (in Fernández Molina 2015, 627-629).
Finally, a fourth fundamental question deals with the outcomes of the child’s participation. According to article 12 of the UN CRC “due weight” has to been given to the child’s
opinions, views and wishes. But who decides and on the basis of what criteria whether or
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not due weight has been given? Moreover, research in the United States and in Europe
reveals that letting the child participate can also be used against the child. For example, in
the United States, children and youth, like adults, have the right to waive legal counsel
during police interrogations, and they largely use this right. That is exactly why Feld suggests that under the age of 16 years the presence of a lawyer during police interrogations
should be compulsory (Feld, 2012). Or, in Spain, the fact of accepting a process of reparation implies the assumption of culpability. Hence, the right to participate can well act as a
convenient ‘legitimator’ of the juvenile justice system and its professionals without actually strengthening the position of children nor empowering them.
On top of this, it seems as though participation rights of children are always accompanied with the duty to bear (criminal) responsibilities and consequences (just as is the case
with adults). That is why we should remember that claiming full autonomy or “citizenship” (Cordero Arce, 2015b) to the child can be, specifically in the field of juvenile justice, a real turbo for punitive tendencies and ‘harsh’ justice. It is exactly this kind of
reasoning that pleads in favour of transferring young people to the adult criminal system.
Here we enter the fourth key concept within the procedural justice perspective: age does
and must matter.

Age matters but in what manner?
According to ‘procedural justice’ literature, children and young people ‘develop’ an orientation to the law and a sense of fairness (or unfairness) for justice from their early childhood onwards. These childhood, but also adolescent experiences, are of the utmost
importance for young adults’ perception on the legitimacy (or non-legitimacy) of justice.
In other words, people ‘develop’ their perspective on justice based on their own experiences and hearsay. That is exactly why any justice system that deals with children, adolescents and young people should be extremely cautious in their approach. Article 40.1 UN
CRC remembers that children should be “treated in a manner consistent with the promotion of the child’s sense of dignity and worth, which reinforces the child’s respect for the
human rights and fundamental freedoms of others and which takes into account the child’s
age and the desirability of promoting the child’s reintegration and the child’s assuming a
constructive role in society”. Experiencing at a young age very unfair system may have a
negative impact on adulthood perceptions of the (non) legitimacy of justice. Juvenile justice should keep in mind this idea of being fair along the whole process of making
decisions.
At the same time, taking into account this ‘developmental’ perspective, the UN CRC
finds arguments to defend a child specific juvenile justice system. This right to a child
specific justice system is grounded on the right of children to be treated in a just and
respectful way according to their needs. As contrasted with Cordero, one can wonder
whether a child specific system is ‘by definition’ grounded or cannot be grounded on anything other than on (remnants of) paternalism and on discriminatory grounds. On the
contrary, to our opinion, a child specific justice system can and should be grounded on the
age-factor and on the fact that treating children as adults will be, in practice, discriminating for children. After all, children do not have equivocal developmental skills and life
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experiences as adults and, as a consequence, encounter more difficulties to cope with an
inevitably harsh, repressive system. If adults already have difficulties ‘to fight’ and ‘resist’
the criminal justice system, how can we expect children to do the same (Naffine, 1992,
94)?
Indeed, research reveals how children and youngsters are even more at risk of giving
false confessions during police interrogations (Feld, 2012), of being victimised during
periods of imprisonment (Goldson & Kilkelly, 2013, 346) and of having longer criminal
trajectories when being transferred out of the juvenile justice system into the adult system
(Nuytiens, Jaspers & Christiaens, 2015). Treating children just as adults might be defendable from a purely judicial-philosophical point of view (the principle of equality). However,
from a procedural justice perspective, not taking into account the defendant’s age will, in
practice, discriminate the younger defendants and decrease their feeling of justice. Hence,
if we want children, just as adults, to enjoy their rights and to experience a system where
they are treated with dignity and respect, we need to adapt judicial processes and we need
to take into account the defendant’s age. In other words, to achieve equality and procedural
justice for all, taking into account the citizen’s age is a bare necessity.
The “developmental framework” constructed during the last decade by the American
Supreme Court might turn out very inspiring for further research on this question in
Europe, even though the empirical basis for this framework, such as “brain science”, definitely needs further reflections6. Nevertheless and according to Scott, Grisso, Levick and
Steinberg (2016), there are three key themes that legitimate why “children are different”
for purposes of criminal punishment and that form the “developmental framework” of the
American Supreme Court: 1) children are less culpable than adults, 2) they have a greater
potential for reform and 3) they are less able to navigate the justice process.

Conclusion and discussion: scientific challenges
Twenty-five years after the introduction of the UN CRC, children’s rights in European juvenile justice remain a difficult burden to bear in daily practice. Even though numerous reasons have been advanced to explain this non-achievement, this contribution suggests another
way to rethink and rework children’s rights. Our departure point has been a procedural justice perspective and the idea that the decision-making processes matter when experiencing
justice. This perspective reminds us that procedural rights and child participation in juvenile
justice are important for legal socialisation, accountability, and for children’s sense of justice. Moreover, if children experience juvenile justice institutions as legitimate, they will
probably obey, in a more spontaneously fashion, their instructions and decisions.
However, before re-theoritising children’s rights, empirical insights on how children’s
rights are implemented and experienced in daily practice are of the utmost importance. The
research question hereby is not just whether children’s rights are implemented (or not) in
daily juvenile justice practice, but primarily on how they affect or shape juvenile justice practices and how they are experienced by both children in conflict with the law and the professionals involved. We need to unravel the children’s rights in action and the experiences of
children’s rights by those directly involved (children and professionals) in order to understand how children’s rights actually work and how they condition children’s feelings of
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justice. Only then can we continue to rethink and re-theoritise juvenile justice and children’s
rights. Specifically, the meaning of child participation in a repressive-educational context
that, moreover, is led and structured by adults is in need of further clarifications.
From a developmental, pedagogical and judicial perspective, it is clear that age plays
an important role in the possibilities of participating in judicial processes. However, the
impact of age on citizens’ participation capacities, but also on their abilities to enjoy and
bear “citizenship” needs further investigation. Taking into account the less mature and
experienced status of children and youths, it seems clear that these research methods will
have to discover a method to account for the age-factor and the implications (also for
scientists) of working with children and letting them participate in an effective as well as
autonomous manner. In this sense, scientific research itself will and must become more
empowering and emancipatory for children and youngsters themselves. Also, in regard to
the professionals involved, the question raises what role scientific research can and should
play in the formation of professionals themselves.
Even though we argue that a procedural justice perspective will be very revealing in the
area of (legitimate) juvenile justice and children’s rights, we must be aware of its limits
and potential pitfalls. Our interest for ‘procedural justice’ should not set aside the necessary realisation of ‘social justice’ through social and economic rights. Mainly because
rights are indivisible in the sense that one set of rights cannot be realised without the
implementation of the others. All rights work in favour of our ‘human dignity’ and equality. In practice, however, there are numerous signals suggesting that the social and economic rights of children in conflict with the law are quite problematic in most western
juvenile justice systems. Classical criminological research claims that juvenile delinquency is (also) a consequence of their societal vulnerability, their being ‘at (social) risk’.
Even when juvenile justice in Europe works in a procedural and just manner, it still can be
(viewed as) not legitimate, namely when it predominantly targets “the usual suspects”
who already benefit the least from their socio and economic rights in the European welfare state. As a consequence, scientific research on children’s rights and procedural justice
in Europe should also try to clarify this link between procedural (in)justice and social (in)
justice vis-à-vis youngsters.
In closing, after 25 years of children’s rights in Europe, researching practices and experiences with children’s rights in juvenile justice should set the research agenda on children’s rights for the near future. Ultimately this will increase our knowledge on why
children obey the law and why and how we can take children(‘s rights) seriously.
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Notes
1.
2.

See Liefaard (2016, 909-910) considering this (and others) decisions of the European Court of Human
Rights as an antecedent of child-friendly justice.
For example, see in the International Handbook of Juvenile Justice (Decker & Marteache, 2017) the different chapters on European countries and their, “stance towards the UN Committee on the Rights of the
Child”.
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3.

4.

5.

6.
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With some large-scale research on the rights of the children to be heard in Europe (Rap & Weijer, 2014)
and more small-scale European research on children’s rights during police interrogations of young suspects (Vanderhallen a.o., 2016). Also, national research such as the right of the child to be heard in daily
(Belgian) juvenile court’s practices (Françoise & Christiaens, 2015). See, for comparative review on
how the principles of UN CRC have been incorporated to national laws, the research of Lundy, Kilkelly
and Byrne (2013). On the impact of UN CRC on the measure of imprisonment of children (Goldson and
Kilkelly (2013).
According to Lundy (2007) for example the phrases which are commonly used as abbreviations for
Article 12 of the UN CRC, such as ‘pupil voice’, but also ‘participation’ or ‘consultation’ of the child
have the potential to diminish its impact. She proposes a new model with four key elements for conceptualising Article 12 – Space, Voice, Audience and Influence.
In that sense, Liefaard (2016, 926) points out that because of emotional and cognitive development of
children, “a relatively low minority age of criminal responsibility poses serious challenges to children’s
participation in court”. He says that the age “has implications for the way children are treated in the different stages of the juvenile justice system, which also affects the way parents are involved, the age at
wich children should (or should not) be deprived of their liberty and the way children are informed about
the proceedings” (Liefaard 2015, 241).
On the developmental approach of the US Supreme Court and the references to scientific evidence of
human brain maturation, see Cohen, Bonnie, Taylor-Thompson and others (2016). On some potentialities but also some pitfalls of such a developmental approach, see Buss (2016).
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