THE DEVELOPMENT OF “SHARED CUSTODY”
IN SPAIN AND SOUTHERN EUROPE

Teresa Piconté Novales
(Zaragoza University, Spain)

“SHARED CUSTODY”: EXPRESSIONS AND MEANINGS

Given the differences in the practice of “shared custody” in the family law of
different countries (Spain, Portugal, Italy and France, on the one hand, and Anglo-
Saxon countries on the other) it is necessary to clarify the meaning of the term and other

related terms.

In Southern European countries, the tendency of the most recent legal reforms and
judicial decisions has been towards establishing that the periods of time that children
spend living with each of the parents after separation or divorce should be as equal as
possible. More specifically, Resolution 2079 (2015) of the Council of Europe “Equality
and shared parental responsibility” states in paragraph 5 that the Assembly calls on
member states to “introduce into their laws the principle of shared residence following a
separation, limiting any exceptions to cases of child abuse or neglect, or domestic
violence, with the amount of time for which the child lives with each parent being

adjusted according to the child’s needs and interest”.

Once shared custody of the children has been decided, the functions which constitute
parental responsibility correspond to both parents who will continue to share the
titularity (ownership) and exercise of parental responsibility unless a court has

suspended it or taken it away permanently.

This section addresses principally Spanish Family Law but also deals with the
characteristics it shares with Italian, Portuguese and French Law, together with the

differences, particularly in relation to the meaning of “shared custody” and related terms.

The expression “shared custody” in Spanish Law can be defined in general terms as
the way of exercising parental responsibility after partnership breakdown under which

the parents actively and equally participate in the personal attention and care of their



children, in proportion to their personal circumstances (which may include employment,
income, health, and so on). This also applies to the material needs of the children. As
regards living arrangements, the children can live alternately with each parent for

periods of time agreed between themselves or decided by the court?.

The separation or divorce of the parents does not deprive them of their obligations
towards their children. This includes the payment of “alimentos”?, a concept in Spanish
Law obliging parents to provide for their children in terms of clothing, food, education
and due care and attention. The court decides the contribution of each parent in this
respect. It is highly advisable for the parents to reach an agreement about the ordinary
daily expenses and also other expenses (e.g. medical care) which may otherwise

become a source of conflict or dispute between them.

In the national law (the Civil Code) and regional laws covering shared custody,
priority is given to the divorce or separation agreements reached between parents. These
agreements must include parental planning, setting out the financial contribution each
parent must make to the children. If there is no agreement, the criteria followed by the
court will be the proportionality of each parent’s contribution in relation to their

income3.

Under shared custody arrangements, each parent is responsible for the ordinary daily
expenses of the children when he or she is living with them. The extraordinary expenses
are paid in equal parts provided that the financial situation of both parents is similar. If
this is not the case, the contribution of each parent must be proportional to his or her

resources in relation to both the ordinary and the extraordinary expenses®.

The Spanish Supreme Court has noted that if one of the parents is unemployed and
has a minimal income, if any, then the other parent is obliged to pay the expenses of the
children (Art. 146 of the Spanish Code of Civil Law). In a recent case, a father appealed
to the Supreme Court on the grounds that shared custody did not oblige him to pay the
whole cost of caring for the children merely because the mother did not have a job. The
Supreme Court ruled that shared custody does not relieve a parent from the obligation
of paying for the care of the children if the other parent does not have a salary or other
resources. In any case, the situation of the children cannot depend on the mother being
able to find work (FJ° 4, STS 55/2016, 11th February).



In general terms, the Italian Law (Law 54/2006) establishes the joint exercise of
parental responsibility by the parents after divorce or separation. The parents should
cooperate together in the upbringing and care of their children, and also make joint
decisions about the most important aspects of the children’s lives (within the framework

of co-parenting —cocogenitorialita-)°.

If there is disagreement between the parents about the exercise of parental
responsibility, the court makes the decision in the best interest of the child. Then the
court also guarantees the rights of the children to maintain contact with both parents
(the child has the right to bigenitorialita)®.

Specifically, in Italian Law, the concept of “affidamento” regulates, in general terms,
the exercise of parental responsibility over the children after the separation of the
parents. Unlike Spanish Law, the decision about the residence of the children with each
parent is made by the court at a later stage. First, custody is granted, usually
“affidamento condiviso” (shared custody) to both parents. Second, the judge decides the
time that the child will live with each parent, which may vary, and the arrangements for
contact with the other parent. Shared custody does not imply that the children will live
with each parent for a similar period of time. In Italian Law, the concept of
“collocazione” (placement) identifies the parent with whom the children will live for

longer periods of time (art. art. 337 ter. 2 of the Italian Code of Civile Law). ’

Under affidamento condiviso, the most important decisions regarding the child are
taken jointly by both parents (art. 337 ter. 3). However, the court may decide that for
ordinary day-to-day decisions the parents will exercise their parental responsibility

separately (art. 337.ter 3).

Both legislation and jurisprudence state that the parents should agree a common
approach to the education and upbringing of their children, but on that basis each parent
can act separately provided that they do not deviate from the jointly agreed
arrangements. However, this does not exclude regular reciprocal consultations between

both parents.

To summarize, under affidamento condiviso the most important decisions regarding
the children must be decided jointly by both parents. Other decisions can be made by

the parent with whom the children are living at the time, but always informing and



consulting with the other parent and without departing from the general arrangements

agreed between the parties.

As in Spain, under affidamento condiviso priority is given to the separation
agreement between the parents as regards the financial contribution to the ordinary and
extraordinary expenses of maintaining the children. If there is no agreement, the court
will decide that each parent should pay in proportion to their income (art. 337 ter 5 del
Code Civile italiano). More specifically, one important criterion courts take into
account to determine the contribution of each parent is the period of time that the
children will spend with the parent. The parent who has the principal residence

(collocazione) has to pay the day-to day expenses®.

The Portuguese Divorce Law (Law 61/2008) suppressed the concept of “paternal”
responsibility and replaced it with that of “parental” responsibility. The Portuguese Law
subsequently established joint parental responsibility (art. 1906.1 Portuguese Civil Law).
“Shared parental responsibility” has become the rule and “sole parental responsibility”
the exception. Then, shared parental responsibility can only be excluded by the decision
of the court. In cases of separation or divorce of the parents, the law establishes that the
children should have one resident parent and keep a close relationship with both parents,
who together should make the major decisions about their upbringing. Shared custody

(joint physical custody) does not figure in the law as an explicit option®.

Specifically, the joint exercise of parental responsibility involves the parents
deciding together about the main issues in the lives of their children and about the main
residence where the children will live. In this context, for the terms “joint custody” and
“alternating custody” are not synonymous with “joint exercise of parental

responsibility”*C. For this reason, it is not correct to use them indiscriminately*Z.

Portuguese law, therefore, establishes the joint exercise of parental responsibility for
important issues in the lives of their children after divorce (e.g. education, religion,
surgical operations, moving to another city (art. 1906.1 of the Portuguese Civil Code).
At the same time, it establishes that the children will live mainly with one of the parents
(main residence) while the other parent will have visiting rights in the traditional

manner.

According to Oliveira, this shows that Portuguese law has not established that the

time spent with each of the parents should be more or less the same*?



To summarise, the Portuguese Law 61/2008 replaces the concept of “custody” in the
previous law with the more neutral term “residence” (art. 1906. 3 of the Portuguese
Civil Code) to move away from the previous system of “sole custody” and avoid its

associated connotations (custody generally having been granted to the mother)*3.

Deciding the residence of the child with one of the parents not only means that the
child will live mainly with that parent. It also means that the parent in question will be

responsible for the day-to-day care during the time the child is living with him or her.

The French law uses the term “I’autorité parentale” which is similar to the Spanish
concept of “patria potestad”, which is essentially parental responsibility. This includes
the rights and responsibilities of the parents to protect and provide for their children and
to educate them ((art. 371-1 of the French Civil Code), exercised jointly by both parents,
in accordance with the principle of equality between parents. The term “coparentalité”
included in the Law n°® 2002-305 means that the two parents exercise the functions of
parental authority jointly both when they are together (in a marriage, a “pacto civil de
solidarité”, or as a cohabitating couple) and after divorce or separation of the parents'®,
According to this principle of coparentalité, the separation or divorce of the parents has
no effect on the exercise of parental responsibility (art. 373-2 of the French Civil Code).
Therefore, after separation or divorce, the parents have to take decisions jointly about
their children (including surgical interventions, religion, hospitalization, etc.). Both

parents also have the right to decide on the education of their children?®,

As regards residence in France, the term “residencé alternée” (similar to shared
custody) is based on the idea that the children have a residence with each of their
parents, after divorce or separation (art. 373-2-9 of the French Civil Code). The period
of time spent with each parent is not necessarily the same. However, the courts have
tended to decide that children should spend equal periods of time with each parent,
depending on the interest of the child¢. Despite this tendency, there are often
differences in these alternating residence times depending on the age and the

development of the children?’.

The legal reforms relating to the “residence alternée” (2002, 2005) retain the
obligation of the parents to provide “alimentos” for the children after divorce or
separation'®, which includes maintenance and education (art. 373-2-2 French Civil

Code), similar to the arrangements in Spain. This must be included in the agreement of



the parents after separation which, if the parents so wish, may be ratified by the court
(art. 372-2-7 of the French Civil Code).

Having explained the main features and the terminology relating to shared custody in
Spain and in southern Europe, the following section addresses the various types of
shared custody and their development at both a legislative and judicial level in recent

years.

THE DEVELOPMENT OF “SHARED CUSTODY” IN SPAIN AND SOUTHERN
EUROPE

In Spain, the issue of shared custody being ordered by the courts when there is no
agreement between the parents continues to be the subject of debate. In fact, there are
even significant differences between the national state law (Law15/2005) and the laws
of five of the country’s autonomous regions, Catalonia, Aragon, Valencia, Navarre and

Basque Country.

The national law 15/2005 states that, exceptionally, in cases of contested separation
or divorce, the court may order shared custody at the request of only one of the parents
provided that this is in the best interests of the child (art. 92.8 of the Spanish Civil
Code).

Aragon was the first Autonomous Region to establish the legal preference of shared
custody by order of the court even if there is no agreement between the parents and
even if neither parent has applied to the court for custody (art. 80.2, Law 2/2010; STC
192/2016, 16th November).

This Aragonese Law (2/2010) was amended after considerable argument in the
Regional Parliament and controversy among professionals and the public in general.
The legal preference for shared custody in the absence of an agreement between the
parents was replaced by a provision in the Law (6/2019) giving the court the
competence to decide the kind of custody in accordance with the best interest of the
child and certain legal criteria. These criteria include: the age of the children, the
opinion of the children, the attitude of the parents towards ensuring the stability of their

children, the possibilities of combining family life with the work of the parents, and the



past contribution of each parent to the care of their children during the period of living

together (the latter criterion was the most controversial).

The Catalan Civil Code and the Basque Law (7/2015) provide for shared custody in
the absence of an agreement between the parents as the priority position, but not as a
legal requirement as stated in the previous Aragonese Law (2/2010) *°. Article 233-10.2
of the Catalan Civil Code states that in the absence of a parental agreement the court
should decide on the type of custody of the children as far as possible with joint parental
responsibility. However, the court is able to award sole custody if this is in the best

interest of the child.

The Basque Law (7/2015) also considers shared custody as the most appropriate
arrangement but it must be requested by at least one of the parents and the court must be

satisfied that it is not prejudicial to the best interest of the child (art. 9.3).

In Navarre, the previous Law (3/2011) and the new Law (21/2019) about custody
after the divorce or separation of the parents follow the current Aragonese system of
shared custody (Law 6/2019): in the absence of a parental agreement, the court decides

taking into consideration the best interest of the child.

At the national level, a Green Paper was presented in the Spanish Parliament in 2014
for the reform of the Civil Law in relation to parental co-responsibility after divorce or
separation?°, To date, this has yet to become a bill. The Green Paper does not propose a
legal preference for shared custody when there is no agreement between the parents. In
this case, the court is free to decide whether to award shared or sole custody depending
on the best interest of the child and following certain legal criteria®. Therefore, the
court could decide on shared custody even if neither of the parents have applied for it,
provided that this is in the best interest of the child (art. 92 bis).

In the last six years, Spanish jurisprudence has produced a significant change in
relation to shared custody??. There has been an increasing tendency in favor of shared
custody. The Supreme Court has stated repeatedly that shared custody should be the
norm, and not an exception, on be grounds that it preserves the right of the children to
maintain relations with both parents, wherever possible from the point of view of the
best interest of the child. Specifically, the court has stated, in a sentence in July 2014,
that shared custody is the arrangement closest to the family life before the divorce or

separation, and which guarantees that the parents can continue exercising their parental



rights and obligations and participate on equal terms in the upbringing of their children,
all of which would be beneficial for the children (STS 29th April 2013, STS 2nd July
2014).

Furthermore, the Supreme Court has referred sometimes to the “objective goodness”
of shared custody, for example in the following sentences: STS 17th November 2015;
STS 3rd May 2016, STS 17th February 2017, STS 22nd September 2017.

However, the Supreme Court has also pointed out that the main objective of shared
custody is not to protect the principle of equality between the parents, but to ensure the
best interest of the child in the most effective way possible. This is not to say that the
interest of the parents should not be taken into account, but that it carries less weight
than the best interest of the child. (STS 7th March 2017).

Almost all the Supreme Court decisions since 2015 (STS 15" October) have awarded
shared custody. In some cases, it has been argued that this is not an exceptional measure
and is applied in the absence of negative circumstances in relation to the best interest of
the child ((STS 194/2016, 29th March, STS 51/2016, 11th February and STS 369/2016,
3rd June, STS 133/2016, 4th March).

Moreover, the Supreme Court has also stated (STS 51/2016, 11th February) that
awarding shared custody does not necessarily require a perfect agreement between the
parents. A reasonable attitude of the parents towards the upbringing of their children
and towards dialogue is sufficient. In this case, the Supreme Court adopts the concept of
the best interest of children defined in the Organic Law 8/2015 of 22nd July, on the
Protection of Children. According to this Law, the best interest of the children requires
maintaining their family relationships, satisfying their basic needs, both in material,
physical and educational terms and in emotional and affective terms. In any case, we
have to ensure that “the measure adopted in the best interest of the child must not

restrict or limit more rights than it gives” (referring to the rights of the parents) (STS

51/2016, 11th February, FJ 3% STS 680/2015, 26th November, FJ 2°).

Since 2017, the decisions of the Supreme Court have not considered the previous
behaviour of the parents towards their children as a determining factor for not granting
shared custody. That is to say, unless one of the parents has not spent time with the

child nor been concerned with the child before the separation or divorce, shared custody



should be granted. Also, a poor relationship between the parents is not in itself a reason

for the courts to refuse shared custody, unless the relationship is extremely bad?3,

During the last 15 years, the situation in Spain has changed from one in which the
courts almost automatically granted sole custody to the mother with contact and visiting
rights for the father to the current situation in which shared custody is the norm. This
has been a gradual change since 2008 and 2009 with a marked increase from 2013 and
2014 until today.

Although shared custody has generally become accepted in the last decade as the
norm by the courts and by society in general, and above all in the north-eastern regions
of the country?*, a few studies suggest that this is not in fact the case. For example,
recent research carried out by the ATYME Foundation about shared custody “imposed”
by the courts in the absence of an agreement between the parents, in Madrid, Aragén
and Malaga, concludes that despite the legal reforms and the recent Supreme Court
decisions, shared custody continues to be granted in a minority of cases, whether or not
there is an agreement between the parents. However, the same study adds that in
Catalonia, the Basque Country and the Balearic Islands, each year the number of court

decisions “imposing” shared custody is increasing?®.

In general terms, there is a similar tendency in southern European countries towards
granting shared custody as opposed to sole custody in judicial practice, especially in
France and Italy, and towards making sure both parents spend equal time with their

children after separation or divorce.

In France, the controversy about résidence alternée continues among journalists,
jurists, psychologists, psychiatrists and educators. Many meetings and publications have
discussed this question with arguments both for and against?®. For example, Le libre
Blanch de la résidence alternée (2014) appeared as a response to the Livre Noir de la
garde alternée (2006). In Hachet’s opinion, committed professionals are trying to
clarify the issue of résidence alternée and inform politicians about what the best solution
is in cases of separation or divorce?’. These experts, basing their arguments on clinical
and scientific studies together with their professional experience, feel qualified to judge
what is the best arrangement for children after their parents’ relationship breakdown.
They have been criticized by Hachet for reducing the issue of résidence alternée to a

psychological problem of childhood.



As we have seen, since 2002 (Law n° 2002-305), when there is no agreement
between the parents, the courts in France can award résidence alternée provisionally.
After this provisional trial period, the court makes a definitive decision on alternating

residence with both parents or with only one of them?2,

If there is no agreement between the parents about résidence alternée, the courts are
reticent about “imposing” it. However, in general terms there has been an increase in

approving résidence alternée in judicial decisions?°.

When courts reject résidence alternée, the decision is mainly based on the best
interest of the child. Other reasons may include: a bad relationship between the parents,
the age of the child, long distances between the parents’ homes, or the availability of

one of the parents to take care of the child.

In cases of résidence alternée, the periods of time spent by the child with each parent
vary depending on the age and development of the children®. The courts have tended to
decide that the children should spend equal periods of time with each parent, depending

on the best interest of the child3!.

In Italy, the courts require the parents to agree on the education and upbringing of
their children as a condition for awarding shared custody, but without regard to the level
of conflict in the relationship between them unless it is demonstrated that the degree of

conflict puts the best interest of the children at risk®?.

During 2019 there has been a fierce controversy in the media and among
professionals about two bills modifying the “affidamento condiviso” and there have
been calls for the two bills to be withdrawn. The first Bill (DDL n°® 735, 1st August
2018) aims to increase the “affidamento condiviso” in judicial practice, while the
“Pillon Bill” (DDL n° 768, 7th August 2018) would make it a legal requirement that the
children spend the same periods of time with each parent after separation or divorce

(“bigenitorialita perfetta”, art. 11).

In Portugal, there is no consensus among judges as to whether shared custody
(physical joint custody) is beneficial for children or even if it is consistent with existing
law ((Law 61/2008). Consequently, the courts continue to apply the traditional
arrangement by which the child resides mainly with the mother while the father has

contact and visiting rights,
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According to Marinho “In Portuguese society the father increasingly participates in
the upbringing of the children, and there is a growing tendency for the children to spend
more similar times with both parents after separation or divorce”34. This emphasizes the
contradictory situation in which the traditional arrangements about parental roles after

separation or divorce continue to coexist with the new arrangements.

Recent scientific studies®® which support the idea of “alternating residence” with
each parent being the arrangement which best satisfies the needs of the child and which
best guarantees equality between the parents form the basis of the Bill n® 1182/XI111/4?,
22" March 2019, which gives preference to this model. The court should give
preference to alternating residence whether or not there is an agreement between the
parents, provided that it is in the best interest of the child. This bill has been criticized
by the Associacao Portuguesa de Mulheres Juristas3®who consider that imposing
whatever custody arrangement without considering the wishes of the parents is an
anachronism and represents a backward step in the recognition of the rights of the child.
Moreover, this association considers that the promotion of gender equality and
insistence on equal periods of time spent by children with both parents from a
perspective of “absolute egalitarianism” poses a risk of “objectifying” children, limiting

their unquestionable right to express themselves.

CONCLUSION

This chapter addresses the various terms and meanings relating to the shared custody
of children after the parents’ separation or divorce, and other terms such as parental
responsibility (patria potestad, I’autorité parentale, etc.), in Spain and other southern

European countries (France, Italy and Portugal).

The development of shared custody in these countries has also been discussed, in
particular the case of Spain, together with the points of view of experts, professionals,
researchers and politicians. The controversy continues between those in favour and
those against shared custody as a preferential option by law whether or not there is an
agreement between the parents. This arrangement is not specified in the Spanish Civil
Code, the laws of some Autonomous Regions or in the Portuguese law, although many

professionals and researchers consider that it should be while others are against it. The
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French and Italian laws include this provision but some experts and politicians consider
that it is not comprehensively applied by the courts and the law should be tightened up

in this respect. Others are strongly against this proposal.

In Spain, France and Italy there is a gradual tendency of the courts to establish that
children should spend equal periods of time with each parent after separation or divorce,

if the children are not very young.

While it is true that the application of shared custody has significantly increased,
several research studies report that sole custody with the mother and contact and visits
by the father remains the most common arrangement. In any case, judges make their
decisions case by case depending on what they consider to be the best interests of the

children.

The difficulty is whether it is really advisable that the courts award shared custody

when neither parent applies or wants it, even rejects it.
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