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Abstract

This article examines the relationship between circular economy and public procurement
by regarding green procurement as an enabler for the transition from sustainable to cir-
cular public procurement. Considering the different green procurement uptakes under the
common legal framework of the European Union, and particularly, the contrasting prac-
tice results of Spain and Sweden and the opposed legal configuration of their procurement
Acts, a comparative law study of the exclusion of suppliers, awarding criteria and special
conditions of performance’s Articles is conducted.

Keywords Public procurement - Green procurement - Circular economy - Circular
procurement - Sustainability

Introduction

In recent years, a shift towards a circular economy (CE) has brought forth promises to
decouple economic growth from environmental degradation. Such a transition involves a
change from linear (cradle-to-grave) to circular flows (reuse, remanufacture, recycle), and
practitioners and academics alike, embrace CE as a technologically feasible way to achieve
long-term sustainability [1].

The notion has also been hailed by decision-makers, especially the European Commission,
as a way to reduce CO, emissions and foster economic growth [2]. This highlights the role
of institutional actors in stimulating sustainable development through public procurement [3].
Namely, green public procurement (GPP) has been recognized by European institutions as a
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tool to support the transition towards CE [4]. GPP can be understood as the procurement of
goods and services with a reduced environmental impact throughout their life cycle.'

Despite this explicit connection between GPP and CE, recent studies show that their inte-
gration might not be seamless yet. Both the scholarly and the practical gains for a circular
transition through GPP remain fragmented. As a case-in-point, studies regarding circularity
and sustainability indicators list between 50 and 300 indicators depending on their scope and
source [5-9]. On the one hand, this opens a plethora of possibilities to apply CE indicators as
selection criteria in procurements. On the other hand, few indicators described in the literature
have been actually applied or are robust enough to benchmark procurement cases.

The interrelation between GPP and circular public procurement (CPP) shares a similar fate.
The European Institutions distinguish them as two related, but separate practices in terms of
their respective definitions, principles, objectives and execution [10]. However, GPP and CPP
are carried out identically; by establishing certain environmental criteria in the tendering pro-
cess [11], in compliance with Directive 2014/24/EU (the Directive), as the European legal
umbrella framework, and with each Member State’s applicable procurement legislation.

Moreover, the uptake of GPP is polarized across European countries [12, 13]. Even
though this could be attributable to the recommendation of tailoring CE implementation
strategies to each individual country due to their different socio-economic conditions [14],
the extent of such dispersion can be striking from a legal perspective, since all European
nations’ procurement legislation derives from the Directive, to at least some extent [15].

Against this background, the objective of this paper is to determine whether any legal
factors have influenced the referred fracture between GPP, circularity, and the uptake of
the former in Europe. Hence, and for the purpose of conducting this study from a mul-
tilevel legislative context that comprises the unified European standpoint, in addition to
suggestions on how procurement law can contribute to the CE transition, we conducted
a comparative analysis of two Member States’ Procurement Acts and their corresponding
environmental considerations, i.e. Sweden and Spain.

The paper is structured as follows: the next section provides a background on the con-
nection between GPP and CE, and the Directive’s transposition process into Member
States’ legislation. The methodology section addresses, firstly, the assessment of the choice
of Sweden and Spain’s Procurement Acts and outlines the specific steps of the comparative
analysis. Afterwards, we present the results, which comprise the main characteristics of
Sweden and Spain’s Procurement Acts, as well as a selection of their most environmentally
distinctive and relevant Articles. Finally, the conclusion section discusses the main impli-
cations of the analysis, offering guidelines to policy makers.

Theoretical Background
A. Circular Economy and GPP

A leading role of the public sector has been postulated in the European Union Communica-
tion ‘A new circular economy action plan for a cleaner and more competitive Europe’ [10].

! The European Commission’s Public procurement for a circular economy. Good practice and guidance
[29] brochure takes on the GPP definition provided in Commission ‘Public procurement for a better envi-
ronment” COM (2008) 400 final, which established that GPP is:

‘...a process whereby public authorities seek to procure goods, services and works with a reduced envi-
ronmental impact throughout their life cycle when compared to goods, services and works with the same
primary function that would otherwise be procured.’
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In the document, the European Commission (EC) refers to GPP as a tool to support the CE
transition. Moreover, the public sector’s size and purchase power, which, for instance, in
the European Union accounts to 14% of Gross Domestic Product (GDP) (around two tril-
lion euros per year) [3, 16-18],> make it a pivotal trigger in the circular transition.

Two main ideas can be inferred from this positive outlook that GPP offers for CE. Ini-
tially, it can be deduced that circular elements are already being realized to some extent
through the existing mechanisms of GPP [11, 19]. The most common mechanism deployed
to fulfil CE objectives is the inclusion of GPP-based circular criteria [1 1Pina procurement
process [20]. Subsequently, the fulfilment of CPP via GPP can blur the lines between the
two practices. Kristensen et al. [21] stated that the majority of articulated CPP practices
are GPP practices ‘in disguise’, as these practices have not inherently changed but are pre-
sented as CPP.

Nonetheless, GPP is believed to be able to supply ‘circular quick fixes’ without altering
the existing procurement procedures and their current (legal) configuration [22], and this
strategy may be considered the simplest way or a first phase of buying in a circular manner
[20]. Thus, for the purposes of this paper, we adopted this particular focus. Thereby, the
references to GPP in the forthcoming sections are regarded in the sense of a mechanism
fostering circularity and aiming to accomplish a transition to CPP.

B. Motivation for the Study: The Directive’s Transposition Process and its Impact
on the GPP Uptake

Among the initiatives of ‘A new circular economy action plan’ Communication, the EC
proposed to accommodate minimum mandatory GPP criteria and targets in sectoral legisla-
tion, and phase in compulsory reporting to monitor GPP compliance, on the basis that the
current voluntary approach is limited [4].

The acknowledgement of the reduced impact of voluntary GPP is arguably contradic-
tory with the legal formula designated for this procedure, which is traditionally the holder
of a discretionary character. The establishment of optional environmental considerations
was firstly introduced by the repealed Directive 2004/18/EC [23] and is still in force in
the Directive 2014/24/EU, which albeit it advocates in favour of mandatory objectives in
sector-specific legislation, it finds inappropriate to set general compulsory requirements for
environmental procurement, due to the ‘important differences between individual sectors
and markets’ [24].*

From a legal perspective, one of the most distinctive features of a directive is that it is
binding, for each Member State to which it is addressed, as to the result to be achieved, but
each national authority can choose which forms and methods are the most appropriate to
achieve such results. The scope of this fundamental European rule could be categorized as
rather holistic, given that it enables national authorities to freely transpose a directive as
long as the aim is to fulfil the Directive’s purposes [15].

2 Furthermore, in 2019, in Sweden this number constituted approximately one-sixth of its gross domestic
product excluding VAT—which amounted to €73 billion) and Spain estimated a total of inversion of a 9,6%
of its gross domestic product, constituting a 23,4% of Spain’s public expenditure.

3 For instance, Alhola K. et al. [14] identify different sets of circular criteria depending on several circular
business models. Namely: requiring renewable energy systems or materials, ensuring a prolonged product
life through maintenance, repair, and design for durability, demanding improved efficiency of a product,
accepting remanufactured/recycled components or materials, etc.

4 Whereas 95.
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In this light, and despite the Directive’s common ground for the transposition exercise
carried out by Member States, studies performed on the European GPP uptake show that
this practice is clearly fragmented [25]. Bouwer et al. [12] mapped the status of GPP across
the European Union, identifying Austria, Denmark, Finland, Germany, Netherlands, Swe-
den, and the UK as the ‘Green-7’, while the rest of the Member States were classified as
the ‘Other-18’. A few years later, Renda et al. [13] found that Belgium, Denmark, Nether-
lands, and Sweden had a GPP percentage between 80% and 60%, whereas the rest of Euro-
pean countries reported between 40% and 20%; despite Member States’ procurement leg-
islation shares the same root, the level of dispersion in the GPP uptake can be questioned.

The interpretation of the referred data likely comprises a variety of concepts, includ-
ing cultural or societal transformations and value shifts [26]. Nevertheless, since public
procurement is a highly regulated field, it can be considered as a preeminent legal matter.
Our research question is which legal factors—if any—have a significant impact on the scat-
teration of GPP across Europe. To answer this question, we have conducted a comparative
analysis of two Member States’ Procurement Acts and their corresponding environmental
considerations, to attempt to provide a two-tier explanation addressing the Directive, as
transposed by Sweden and Spain.

Methodological Framework of Analysis
A. Context of Analysis

The suitability assessment that determined why Spain and Sweden, among all European
countries, were chosen for the comparative study was performed upon two legal crite-
ria and one policy and management criterion. Initially, we considered the polarization
degree of the GPP uptake between both nations. Sweden would be allocated within the
top European GPP performers, while Spain has not traditionally stood out for leading a
notable GPP practice [12, 13]. Regarding the second legal barometer, we contemplated
the extent to which comparing the Procurement Acts would produce the most contrasting
results. In this sense, and as further detailed in the comparative analysis below, collating
the Swedish Procurement Act (LOU) [27],> with the Spanish Procurement Act (LCSP)
[28]1° provides an antagonistic perspective on the transposition technique—LOU strongly
resembles the Directive and LCSP has preserved some Spanish legal specificities—and
the environmental approach—LOU stands by a should rule or bor-regeln as opposed to
LCSP, which adopted a transversal and compulsory inclusion of social/environmental
criteria.

Finally, related to the organization and management of Sweden and Spain’s institutions,
we reviewed some indicators relevant to GPP stated in the European Commission’s report
‘A Comparative Overview of Public Administration and Characteristics and Performance
in EU 28’ [29] in which Sweden and Spain were ranked similarly. Both countries are rated
within the second quintile of the overall strategic planning capacity, sustainable govern-
ance implementation capacity, quality of government capacity, and inter-ministerial coor-
dination. Withal, Sweden and Spain scored only one point away in the strategic planning

5 For the purposes of this paper, the review was based on the 2017 English language version provided by
the Swedish Competition Authority.
® There is no official English language version of this Act.

@ Springer



Circular Economy and Sustainability (2022) 2:1021-1041 1025

capacity test. To this effect, GPP arises from the arrangement and convergence of the pub-
lic authorities’ economic volume and powerful sustainability message, requiring the coor-
dination and confluence of the different administrations’ wills and intents to truly achieve
environmental goals. Hence, the coordination of different administrative levels, objectives,
and economic resources makes GPP a strategically planned legislative activity [30]. Even
though the scope of these evaluations was vast in coverage [29], the nearly identical results
in this field obtained by Sweden and Spain in the cited report are solid foundations for the
present comparative research.

B. Research Framework

A legal literature review, comprising both Acts, and their corresponding commentaries and
pertinent legal materials for their correct interpretation, was conducted with the objective
of determining whether the fractured exercise of GPP among Europe has been influenced
by any legal elements.

The methodology consisted of four main steps (Fig. 1). The first step focuses on identi-
fying the totality of the Directive’s sustainability and environmental mentions throughout
all procurement steps—illustrated in Fig. 1 as ‘(1)’—which have mostly resulted from a
gradual accommodation of green concerns in public procurement and some highly influ-
ential European Court of Justice case law.” The importance of “(1)’, which subsumes the
Directive’s green considerations’ articles, lies in the fact that they act as an enabler for GPP
for all Member States [31].

The allocation of these green considerations among the rest of provisions of the Direc-
tive, alongside the content of EC (2018) report ‘Public procurement guidance for practi-
tioners’ [32] procurement phases, is illustrated in Fig. 2. The pentagram, while excluding
the aggregate of the Directive’s Articles, does include only a representation of the most
frequently used Articles of each phase, to show how the Directive’s environmental provi-
sions are integrated in the legal text and interact among other green and regular Articles.

The second step examines how ‘(1)’ has been transposed by Spain and Sweden, conse-
quently converting to ‘(1.a)” and ‘(1.b)’. LOU and LCSP have took on the entirety of the
Directive’s environmental considerations that are green pillars—located primarily in the
definition of the subject-matter of the contract, the drafting of the technical specifications,
the use of labels, qualification and exclusion, awarding of the contract, and performance
conditions—in accordance with their corresponding principles® and with their own par-
ticularities and additionalities.

The third step consists of the selection of which LOU and LCSP’s Articles are most
suitable to be examined, thus laying down a concrete framework for the analysis carried
out in the fourth and final step.

For the choice of which of such LOU and LCSP’s green articles were to be contrasted
in this paper, we examined two benchmarks: the legal comparative methodology and pre-
vious literature findings on GPP analysis. It is sustained by some sectors of the doctrine
that legal comparative research can be viewed as a method in its own right [33], and that

7 Significantly among many others, Case C-513/99, Concordia Bus Finland Oy Ab v Helsingin kaupunki
and HKL-Bussiliikenne [2002] ECR 1-07213; Case C-448/01, EVN AG and Wienstrom GmbH v Republik
Osterreich [2003] ECR 1-14527; and Case C-368/10, European Commission v Kingdom of the Netherlands
[2012] ECLL:EU:C:2012:243.

8 As remarked above, LOU stands by a voluntary approach in accordance with its Fourth chapter, Third
section, and LCSP sets out in its Art 1.3. a mandatory approach.
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the comparison itself corresponds to the main purpose of the investigation [34]. Addition-
ally, we have emphasized the analytical method, which aims to detect commonalities and
dissimilarities in different legal systems, while using ‘ideal types’—in this case, a high
degree of effective environmental provisions—to grade those legal concepts pursuant to
the degree of fitting such type [33].

As for the findings of previous literature covering a GPP analysis, Cheng et al. [35]
discovered that some environmental considerations were more frequently and extensively
utilized and discussed in academic literature than other considerations. Hence, step 3 com-
prised our detection of two different sets of Articles in LOU and LCSP: those adhering to
the Directive’s wording except for some slight nuances, and those presenting substantial
differences in the drafting and inclusion of national legal figures. Then we selected, from
the latter set of Articles, the most environmentally distinctive ones; the grounds for exclu-
sion of suppliers, awarding criteria, and special conditions for performance, which in turn,
according to Cheng et al. [35], were used in a limited manner to contribute to greening the
contracts.

Finally, step 4 comprises a comprehensive study and analysis, available in the sec-
tion below, of LOU and LCSP’s Articles picked in step 3, in the light of LOU’s prepara-
tory works, which have a high value for the interpretation of legislation and are usually
observed by the Swedish Courts as well, and LCSP’s doctrine and specialists’ commentar-
ies,? since in Spain preparatory works do not provide a significant insight for the Act [36].

Results of the Comparative Analysis
1. Sweden and Spain’s Procurement Acts
A.Transposition Process and Techniques

The Swedish Government put forward in LOU preparatory works [37] that the legisla-
tive technique for the implementation of the Directive was to stay as closely as possible
to its substance, wording, and structure [37],10 even though it admitted some exceptions
by virtue of which LOU would provide further clarification or supplementary provisions
on concrete aspects of the Directive [37]. Such a transposition style is a deviation from the
historical Swedish model, which was based on a thorough review and major rewording of
European directives before integrating them into Swedish legislation [36]. To uphold this
shift, the Government invoked some strong and compelling motives, including, among oth-
ers, avoiding potential legislative interpretation problems, ambiguities, and the uncertainty
of an incorrect transposition of the Directive and its subsequent consequences, and easing
the application of LOU [36].

The definitive version of LCSP also reflects a deviation, but in this case, away from the
Directive. Its content is more extensive than the Directive’s, encompassing other regula-
tions applicable to public procurement, partly due to the Spanish traditional existence of a
detailed specific public legislation of procurement prior to the existence of the procurement
Directives. Moreover, the majority of the doctrine has noted LCSP’s regulatory character

® Please note that most of the comments included in the section below come from an independent transla-
tion performed by the authors of this paper.
10 Section 5.1 Utgdngspunkter for genomforandet.
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Fig. 1 Methodology of this research and legal comparative research study

and its dense configuration of the text, mostly comprised by excessively long and numer-
ous precepts and cross references [36], which has resulted in both the establishment of
more rigid provisions than the ones set out by the Directive and a prospective complication
of its application [38—40].
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Fig.2 Legal representation of public procurement phases. The Results section is structured to follow key
procurement considerations as outlined here

B. Entry into Force, and Voluntary V. Mandatory Environmental Perspectives

LOU came into force on 1 January 2017, ten months past the due date established in the
Directive, as a consequence of a generally extensive Swedish legislative process, sev-
eral deferments, and the Swedish Government’s need to elaborate on the environmental
(and social) protection of the draft bill, which was regarded insufficient during the public
inquiry phase and constituted a key political issue for the Government throughout LOU’s
enacting [36].

Nevertheless, the Government promoted the voluntariness of the inclusion of envi-
ronmental considerations [37]'! by maintaining the ‘should-rule’ or ‘bor-regeln’—under
which contracting authorities should take into account social and environmental horizon-
tal policies when the nature of the procurement so justifies [27]—which has its origin on
the (now repealed) previous Swedish Procurement Act [41],'? and was subsequently trans-
ferred to LOU.

Since its creation, the ‘should-rule’ has not been exempted from criticism. Back in 2009,
the Swedish Agency for Disability Policy Coordination'? expressed their preference for a
mandatory standard, the Swedish Board of Trade'* questioned foreign suppliers’ viability
to comply with this rule, and the Board of the Faculty of Law of Stockholm recommended

1 Section 9.3 Malsittningsbestimmelser om miljohinsyn, sociala hinsyn och arbetsriittsliga hénsyn.

12 Chapter 1, section 9.a.
13 In Swedish language, Myndigheten for Handikappolitisk Samordning, Handisam.
4 In Swedish language, Kommerskollegium.
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an individualized assessment of which environmental requirements were the most appro-
priate to set in each procurement [42].

In the drafting process of LOU, the Swedish Competition Authority' and the Council
on Legislation'® enquired whether the ‘should-rule’ continued to be necessary, in view of
the new light the Directive provided on environmental criteria. The Government responded
affirmatively, arguing that its general scope of application in all phases of procurement,
whether subject to the Directive or national legislation, serves a supplemental or additional
role. In practical terms, such a role works in a similar fashion to a balance: an environmen-
tal obligation outweighs the ‘should-rule’, but if there is a lack of a mandate or provision in
the applicable legislation, the ‘should-rule’ must be regarded [43]."

LCSP delay was substantially longer than LOU’s, being published on 9 November 2017
and entering into force four months later [28],'® due to the (legal) impossibility of the then
interim Government to submit draft legislation to the Parliament [44], and subsequently
by a vast submission of amendments to be discussed in Congress once the new Govern-
ment took office [36, 39]. One of those discussions was the environmental approach in
LCSP’s Article 1.3, not initially within the LCSP draft, however subsequently unanimously
approved [45]. This new section, which has gathered the approval of most of the doctrine,
diverts from the Spanish repealed Act and the Directive by establishing the transversal and
compulsory incorporation of social and environmental criteria in all procurement, provided
that it is related to the object of the contract, and its inclusion is believed to provide a better
value for money in contractual performance, as well as a greater and more efficient use of
public funds."

Article 1.3 LCSP has been vastly commented on from various perspectives. Gallego
Coércoles [45] deems that the introduction of such compulsory provision was pertinent, in
light of the confusing interpretation of the European Union’s then new legal framework,
and highlights that the central positioning of this Article confers solemnity to the overcom-
ing of a public procurement exercise based merely on the economy. To this idea, Terrén
Santos [46] adds that the instrument of transversality is interconnected to the nudge needed
to extend the achievement of a mediate environmental purpose through public procurement
to all LCSP aspects. Gimeno Feliu [39] remarks that this Article, which constitutes an evi-
dent advancement towards the abandonment of a formal bureaucratic view of procurement,
establishes a strategic perspective as the core of public procurement, while including, at the
same time, immediate references to social and environmental value.

2. Selection of Articles
A. Grounds for Exclusion of Suppliers
A procurement’s best tender might not be ultimately awarded the contract if the bidder falls

into the mandatory or voluntary exclusion grounds of the Directive. In this sense, a manda-
tory ground implies an immovable removal from the tender process, whereas an elective

15
16
17

In Swedish language, Konkurrensverket.

In Swedish language, Lagradet.

Section 9.3.

18 [CSP, Final Provision 16.

19" Furthermore, this Art is complemented by the provision of Art 28.2 of the same Act, which asserts that
public authorities and entities will positively value the incorporation of social, environmental and innova-
tion consideration as positive aspects in public procurement.
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ground, qua a proved breach of environmental obligations, depends on the judgement of
the contracting authority [24].2° To examine whether a bidder should or not be excluded,
the Directive clarifies that public authorities may study whether the bidder is unreliable,
has questionable integrity, or has performed deficiently in a previous tender. Furthermore,
the Directive also asserts that authorities should pay special attention to the principle of
proportionality when considering an exclusion, as they will bear the responsibility of an
erroneous decision [24].%!

LOU: A contracting authority may exclude a supplier from participation in procure-
ment, if the authority can show that the supplier is in breach of applicable environ-
mental obligations

Coherently with the LOU’s transposition technique, the Directive’s mandatory and volun-
tary exclusion provisions were implemented closely to the original wording and structure
[27].22 The adherence to this legislative formula was explicitly suggested by the Govern-
ment [37]**after gathering LOU’s deliberation process input and offers a focus on the elec-
tive removal due to an environmental breach.

A remarkable point of the discussions previous to settling on the wording of Chapter 13
Section 3 of LOU is the debate on the nature—mandatory or voluntary—that the exclu-
sion for an environmental breach should assume. The Swedish Enforcement Authority>*
and the Swedish Work Environment Authority>> endorsed a compulsory approach for the
economic operators that infringe applicable environmental, social, and labour law obliga-
tions [37].%° The motive why this proposal was not reflected in LOU is because of the
Government’s counterargument that testing these Authorities’ thesis against the principle
of proportionality resulted in an insufficient base for a compulsory removal, since such an
intrusive decision cannot be taken on imprecise or vague indications [37].

LCSP: Whoever is subject to the following specific environmental breaches shall not
be hired

Moving to LCSP, the exclusion grounds are translated into a ‘hiring ban’ [28].2” The essence
of this system is that only those economic operators who are not under a hiring ban will be
able to be eligible in a tender.?® The function of this prohibition is that public authorities
preventively avoid contracting with economic operators which have not performed dutifully,
or which have engaged in reprehensible or negligent business behaviours [47].

A characteristic of this ban that makes LOU and LCSP diverge completely, is the lack
of voluntary grounds for an exclusion, eradicated by the literality of Article 71: ‘Eco-
nomic operators subject to any of the following hiring bans shall not be able to contract...’.

20 Article 57 covers the entirety of exclusion grounds, and its section 4.a) covers the elective environmental
grounds.

2! Tbid, Whereas 101

22 Section 13 refers to exclusion of suppliers, and section 3.1 mentions a facultative exclusion due to an
environmental breach.

23 Section 22.1.3 Uteslutning pd grund av missforhdllanden i dvrigt.

2% In Swedish language, Kronofogden.

% In Swedish language, Arbetsmiljiverket.

26 Concretely, The Swedish Enforcement Authority supported the conversion of Art 57(4) of the Directive

to mandatory, and Swedish Work Environment Authority only advocated for the mandatory grounds of a
breach of Art 18(2) of the Directive.

21" Art 71, Prohibiciones de contratar.
28 Additionally, suppliers also must comply with other eligibility conditions laid down in Art 65.1 LCSP.
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Referring solely to the prohibition to contract as a consequence of an environmental
breach, LCSP requires, like Article 57.1 of the Directive, a conviction by a final judgement.
Specifically, the inability to hire will derive from a final unappealable judgement for an
environmental criminal offence [28]% and a final unappealable sanction for a serious envi-
ronmental infringement in accordance with the applicable law [28].>° The configuration of
the sanctions that trigger the contracting ban has raised some criticism among the doctrine.
Serna Bardavio [48] sustains that the fact that this Article required a serious infringement
or minor breach for other non-environmental exclusion of an economic operator, degrades
the protectionist green standards of this law.

B. Awarding Criteria

The awarding criteria have been pointed out as an opportunity to foster innovation and
voluntary green performance improvements [19, 49] and as a promotion of CE through
life-cycle cost provisions [46]. The Directive recognizes the importance of this phase and
of presenting the corresponding provisions in a simple and streamlined way to the possible
extent [24].%!

LOU: A contracting authority shall award a contract to the supplier with the tender
that is most economically advantageous for the authority

Most of the specialized organs that participated in LOU’s transposition did not agree that
the award provisions were presented clearly in LOU’s legislative proposal. For example,
the Council on Legislation pointed out the unclear meaning of award criteria as well as
their relationship with cost-effectiveness and life-cycle cost. In addition, the Council pro-
posed to change the name of award criteria to evaluation of tenders or evaluation criteria,
because it considered that award criteria and technical requirements could be confused if
a comparison were to be made on how well both are met. The Government agreed on the
inconsistent use of these terms in the Directive but defended that it was more appropriate to
keep a Directive-like design in this Article [43].%

LOU: Which tender is most economically advantageous shall be assessed based on:
best price-quality ratio, cost, or price

Another point of dissent between the Council on Legislation and the Government was the
order of the most economically advantageous tender grounds listed in LOU’s Chapter 16
Section 1. Unlike the Directive [24],* LOU sorted the best price-quality ratio first, fol-
lowed by cost and price. While the Council recommended a reverse order, the Government
considered that this arrangement subtly highlights the best price-quality, conferring certain
significance to it [37].

This attempt to accentuate evaluation grounds related to other than price and/or cost can
contrast with LOU’s lack of awarding environmental provisions or exemplary lists. Athwart
the advice of the Swedish Environmental Protection Agency, which suggested that LOU

2 Art71.1.a).

0 Art 71.1b).

31 Whereas 89.

32 Section 25.1 Tilldelningskriterier vid offentlig upphandling och upphandling inom forsérjningssektor-
erna. Furthermore, the proposal of some consultative bodies of employing only the concept of the most
economically advantageous tender was disregarded for two reasons: increased difficulty for the application
of LOU, and unclarity for the sustainability provisions.

3 Art67.2.
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should have stated that an award criterion could be an environmental function of a product
or service, the Government believed that such possibility could be inferred from the corre-
sponding provisions and the necessity of the link with the subject-matter of the contract, and
that there were guidelines available for support and facilitating its application. This exter-
nalization of environmental exemplification was decided after the Government assessed the
risks of insuperable legal technical difficulties and over-regulating LOU [37].

The last decision taken by the Government in relation to price was not to restrict the
price or cost only as the sole award criterion, as permitted by the Directive. Jointly with
other consultative bodies, the Government expressed that evaluating the basis or just price/
cost can still include quality demands in the procurement, by setting mandatory or high
standard environmental technical requirements [37].

LOU: If a supplier’s tender does not match the applicable environmental obligations,
the authority may decide that the supplier shall not be awarded the contract

LOU’s Chapter 16 Section 9 offers the possibility for the authorities to decide whether a
supplier should not be awarded the contract, in the event that its tender does not match the
applicable environmental obligations.** Yet again, the Government’s view of the wording
and content of this Article collided with the rest of the consultative bodies’ opinion. The
Government described this provision as a safety valve [37],% affirming that including this
type of provision within the award phase—as well as interpreting it in the light of the prin-
ciples of equal treatment and proportionality—leads to controlling the award to a supplier
that has tender deficiencies throughout any phase of the tendering requirement, and that
otherwise would be the winner of the bid [37].

The consultative bodies raised various comments: some®® rejected the inclusion of this
Article, and the Swedish Procurement Authority37 welcomed a clarification of which situ-
ations would be affected by the provision, since it was believed that neither the Directive®®
nor LOU provided guidance on how to interpret this section. Likewise, other authorities
pointed out that any breach of the supplier’s obligations pursuant to tendering phase would
suffice to not award a contract to such bidder, and the law firm Delphi stressed that this pro-
vision was equivalent to over-regulating LOU [37].

LCSP: Contracts will be awarded by using a plurality of award criteria based on the
most economically advantageous tender, to be determined by economic and qual-
ity criteria, being possible to include environmental considerations in the latter, for
instance (...)

The notion of over-regulation can act as a connecting lead for LOU and LCSP. Contrary
to LOU’s structure and the arguments provided for its definitive wording, one of the most
distinctive features of LCSP’s Article 145%°—which gathered unanimous approval in
Congress during its preparation [45]—is its exhaustive numerus apertus list of social and

3% As well as other social or labour law applicable obligations.

35 1bid, section 25.4 Avstéende fran tilldelning i vissa fall.

3 Among others, the Swedish Work Environment Authority, which did support the mandatory exclusion of
suppliers that breach environmental obligations (please refer to exclusion route map for a supplier’s breach
of environmental obligations above).

37 In Swedish language, Upphandlingsmyndigheten.

38 Art 56.1, third para.

3 On requisites and types of awarding criteria. The list of sustainable criteria is comprised within its sec-
tion 2.1°.
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environmental quality criteria that may be used by contracting authorities to determine the
most economically advantageous tender.

LCSP awarding process is based on criteria regarding the most economically advanta-
geous tender, which will be evaluated in accordance with economic and quality criteria, the
latter potentially comprising environmental or social aspects linked to the subject-matter of
the contracts [28].° Besides, the quality criteria will have to be included along with a cost-
related criterion [28].*! Only if previously justified within the tender documents, the con-
tract could be awarded by criteria based on cost-effectiveness on the basis of price or cost.

Despite LOU’s and LCSP unique and unrelatable awarding provisions, LCSP’s Article
145 has received a comparable criticism to LOU’s. For instance, Carbonero Gallardo [50]
holds the opinion that this Article is too extensive and not clear enough, resulting in exces-
sively vague requirements and criteria, an unsystematic display of the sustainability crite-
ria, and an indistinctive use of the new Directive’s awarding concepts.

Indirectly, similarly to LOU’s attempt to emphasize quality over price, LCSP use of sev-
eral award criteria intends to avoid the prevalence of lowest price offers that affect the qual-
ity of the goods or services being procured [51]. Furthermore, LCSP prescribes to employ
more than one award criteria for certain contracts, including those which performance
could cause a significant impact in the environment [28].%?

LCSP: An award criterion shall be considered to be linked to the subject matter of
the contract when (...)

LCSP instructions to assess whether an award criterion is linked to the subject-matter of
the contract are also noteworthy. Beyond the Directive and LOU’s corresponding provi-
sions,” Article 145.6 adds a particular focus on environmental, socially sustainable and
fair processes of production, provision or trading of works, supplies, or services. A last
relevant jurisprudential addendum to LCSP is the inadmissibility of requiring a general or
particular environmental management system as an award criterion. Instead, such demand
is only valid in the procurement selection phase, to determine the technical solvency of a
bidder [52].

LCSP: A decision not to award or conclude the contract may only be taken for public
interest reasons

The conditions detailed by LCSP to not award a contract—unlike LOU—do not carry envi-
ronmental obligations, subordinating this contracting authority’s decision to ‘public inter-
est reasons’ duly justified in the tender documents [28].** In this event, if the alleged under-
lying reasons for not awarding the contract still subsist, it will not be possible to initiate a
new procurement for the same subject-matter of that contract [28].*> The broadness of such
public interest reasons allows for viewing this Article in the light of the comments made
to LOU’s equivalent Article, which suggested a wider ground for not awarding a contract
and reminded that no contract should be awarded if there were a breach of any applicable
procurement obligations. This LCSP figure has been delimited by the jurisprudence and
doctrine, which on a general level, have determined that contracting authorities that are

40 LCSP, Art 145.6.

41 LCSP Art 1452 last para.

42 LCSP, Art 145.3.h).

43 Directive 2014/24/EU, Art 67.3 and LOU chapter 16 section 2 s para, respectively.
“ Art 1523

4 Ibid.
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considering not awarding a contract have to observe administrative basic principles, e.g.
efficiency and proportionality [53].

C. Special Conditions for Performance

Special performance conditions can be the most appropriate tool for the implementation of
environmental policies, because they do not limit the competence or interfere in the con-
tract’s management, endeavour to provide quality to the contract [54],*® and are composed
by fixed objective requirement(s) that have no impact on the assessment of the tenders
2417

LOU: A contracting authority may instate specific environmental conditions for con-
tract performance

Likewise, LOU preparatory works state that whenever any contracting authority is debat-
ing whether to set a requirement as an award criterion or a performance condition, it must
observe that award criteria do not offer any guarantee in terms of compliance [43].%3

LOU’s Chapter 17 Section 1 was inherited from the previous, repealed Swedish pro-
curement Act [27].* The main amendments were intended to adapt and update this provi-
sion to the Directive’s requirements, and they include introducing the link to the subject-
matter of the contract and deciding not to include the exemplary list of provisions [43]
available in the recitals of the Directive.’® Thus, LOU’s preparatory works refer to such
repealed Act and its corresponding works [55]°! for the rationale for the environmental
considerations [43].

Just as with the exclusion grounds and awarding criteria, there were suggestions for a
mandatory implementation of special performance conditions. The Swedish Consumer
Agency>? believed that this approach was justified, and that the Government had carried
out a specific inquiry. Nonetheless, this inquiry did not achieve the degree of necessary
depth for the enforcement of a mandatory provision, and the provision was designed as
close as possible to (now repealed) Directive 2004/18/CE [55].

The feedback on the compulsory proposal was mostly unfavourable. The Swedish
Agency for Public Management™ supported the voluntariness of special performance con-
ditions, affirming that a mandatory rule required an analysis as well as an impact assess-
ment. The report drafted for estimating which environmental conditions were fit for appli-
cation in procurement was described as difficult to understand by the Swedish Competition
Authority, which held the opinion that it could create uncertainty among contracting
authorities and complicate the procurement process.

Two more concerns involving procurement risks were brought up. In particular, the con-
sultative bodies reflected that the lack of clear guidelines on the interpretation and appli-
cation of environmental considerations could alienate the contracting authority’s ability

46 In reference to Agreement 72/2016 by Aragén’s Tribunal of Public Contracts, on socially responsible
procurement.

47 Whereas 104.

48 Prop. 2015/16:195, section 26.1 Sirskilda villkor for fullgérande av. kontrakt.

Chapter 6 section 13.

50 Whereas 97.

Section 10.3 Villkor for fullgorande av. kontrakt och om miljéhinsyn och sociala hansyn.

In Swedish language, Konsumentverket.

° In Swedish language, Statskontoret.
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to make business judgements. Subsequently, it was also noted that environmental perfor-
mance conditions could increase the rate of incorrectly executed procurement and costly
legal proceedings. The meaningfulness of these opinions resides in the subsistence nowa-
days of such risk-averse views on green procurement [25].

LCSP: In any case, at least one social or environmental special performance condi-
tions among those listed below must be included in the tender documents

LCSP’s Article detailing special performance conditions>* also has its origin in the Span-
ish repealed Procurement Act.>> But while the prior legislation established a voluntary
incorporation of sustainability conditions, due to the lawmaker’s will and the directions of
Article 1.3, it is currently mandatory to include at least one special performance condition
(economic or innovation-related within the environmental or social field) from an exem-
plary list provided by the same Article.® Even though this provision is a step towards a
more sustainable public procurement, it is not a definitive push for greener purchases, since
the contracting authority will have to decide which kind of special conditions are appropri-
ate to include in view of the subject-matter of the contract [56].

LCSP: In particular, it will be possible to establish, among others, environmental
considerations aimed at (...)

Another peculiar characteristic of such exemplary enumeration is that it is not composed of
simple conditions, yet such requirements are intended to achieve a specific goal [57]. This
illustrative green catalogue of purposes includes: reduction of greenhouse gas emissions,
a promotion of sustainable water management, renewable energy, product recycling and
reusable packaging, or the delivery of bulk products and organic production. Serna Bar-
davio [48] expressed that this enumeration is rather disorganised, almost as if the legislator
arranged the entirety of this mechanism quickly and in one single provision. Meanwhile,
Moreno Ibéfiez [57] posed that the compulsory introduction of special performance con-
ditions could be excessive, to the extent that it is a general compulsory requirement that
does not take into consideration any measurable circumstance, not even the value of the
contract.

LCSP: It will be possible to determine penalties in the tender documents (...)

Finally, in order to ensure the effective compliance of these special performance conditions
[58], their breach can entail a different set of sanctions or penalties [28].%” In the event of
breach, the penalties have to be proportional to the seriousness of such breach, and each of
them shall not exceed 10% of the price of the contract excluding VAT, nor the total sum
exceed 50% of the price of the contract [50].%% If the special performance conditions have
been attributed the character of an essential contractual obligation, the contract could be
terminated [28].59 And, as advanced above, if the breach is not typified as a cause for ter-
mination of the contract, it could be classified as a serious infringement in the tender docu-
ments or in the contract. Consequently, provided that the supplier has acted with willful/

3 Art 202.

55 Real Decreto Legislativo 3/2011, de 14 de noviembre, por el que se aprueba el texto refundido de la Ley
de Contratos del Sector Publico, Art 118.

6 Art 202, section 1 last para and section 2.
5T Art 202.3.

58 Art 192.

% Art 211.5).
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malicious intent or negligently, resulting with penalties or damages, this will result in a
hiring ban for future procurements [28].%°

Discussion and Conclusions
A. Main Findings of the Comparative Analysis

Despite sharing the identical origin, LOU and LCSP are radically different. The most dis-
tinguishable features between the two Acts are their legislation technique and their envi-
ronmental approach.

Whereas LOU preparatory works express the necessity to enact as closely to the Direc-
tive as possible among fears of over-regulation, LCSP has been described as complex and
rigid and surpasses the Directive (and LOU) in terms of green considerations (for instance,
the exhaustive exemplary lists or additional requisites on the award and special perfor-
mance provisions).

On the other hand, LOU does not include any green mandatory stipulations, unlike
LCSP, although this could be further nuanced. Numerous consultative bodies suggested or
even demanded their inclusion during the preparation of LOU. While those have not been
reflected in LOU’s definitive wording, the Government has acknowledged some indirect
mechanisms to enforce a level of coerciveness, such as the use of knock-out green technical
requirements or the decision not to award upon an environmental breach. Furthermore, the
Government also made active efforts to enhance the available greenness of LOU, for exam-
ple, by altering the order of the most-advantageous tender.

LCSP is undoubtedly located in a higher step of environmental imperativeness than
LOU, with its exclusion grounds and special performance conditions, and their corre-
sponding sanctions. However, these configurations do not exempt LCSP from criticism.
Some believe these measures are not enough, and others think they may be excessive or
that their structure could be improved.

Regardless of all these disparities, there were a few common commentaries. Namely, the
Directive’s lack of guidance and indistinctive use of some terms, particularly in the award-
ing phase. Another recurring concern mentioned throughout LOU’s preparatory works in
the observations of the three Articles examined is the perception of GPP (and consequently
CPP) related to risk. Such risk is allocated across the entirety of the procurement process
and gets translated into several barriers which still present challenges [58].

Foremost, CPP legal obstacles have to be highlighted: the complexity of relating the
environmental criteria to the subject-matter of the contract, the technical issues of verify-
ing the bidders’ compliance with the green requirements, given that no official verifica-
tion mechanisms have been established, the uncertainty of which criteria will effectively
improve the environmental quality of the good, work or service procured [59], or the need
to accurately monetising environmental aspects to meet with awarding and life-cycle cost
requirements [60]. In regard to this last notion, Olsson and Ojehag-Pettersson [60] showed
that this could mean that high costs of environmental degradation could be offset by low
purchasing price.

Another remarkable impediment is the lack of an established definition of CPP. Given
its relative novelty and the Directive’s exclusive use of the term ‘environmental’, there is a

0 71.2.0).
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lack of precise understanding as to what CPP exactly entails in practice and how or when
a tender can be deemed circular. The blurred distinction between GPP and CPP combined
with risk-aversion from public authorities can culminate in the preference for integrating
minimum criteria or continuing bare GPP under the new frame of CPP, while limiting the
potential circularity of public procurement [21].

Moreover, the implementation of several predefined environmental criteria in procure-
ment does not necessarily make the outcome of the procurement greener or circular. Like-
wise, there is no sufficient evidence on how well GPP criteria actually capture the circu-
lar elements [11]. Sonnichsen and Clement [19] argue that one of the best strategies to
encourage circular procurement is active support from circular public procurement poli-
cies, which act as a strong facilitator, mandate and direction for managers; hence, the lack
of clear CPP guidance in existing policies may have a cooling effect on decision-makers.
On the contrary, Gallego Corcoles [45] defends that success of green measures does not
solely rely on procurement laws, but also on the achievement of a proper performance and
on a high political compromise. Still, our analysis demonstrates that current GPP regula-
tions require better inclusion of CE elements to truly encourage a step from GPP to CPP.

B. Future Trends and Policy Guidelines

Our findings of the comparative analysis between LOU and LCSP show that, based on the
similarities of some of the commentaries and suggestions raised from the evident dispari-
ties between both Acts, a clear European legal framework could address such disparities
and level out GPP’s uptake [25]. Moreover, further research is needed on how to develop
a straightforward European legal framework for both GPP and CPP. It would be advis-
able that policy makers focus on the legal framework for public procurement by starting
to map a transition to CPP by using the European GPP instruments currently available.
For instance, one area of attention for policy making is life-cycle costing, as included in
the Directive, LOU and LCSP.%! Another area is standardization and circularity metrics
addressing all dimensions of CE: (1) material recirculation, (2) (re)utilization, and (3)
longevity of products to ensure that materials are reclaimed from prior use phases, used
intensely, and retain their value for as long as possible [61].

In Sweden, this could be achieved by developing a close collaboration between policy
makers and macro-level authorities or bodies, such as the Delegation for Circular Econ-
omy (Delegationen for cirkulir ekonomi®®), the National Agency for Public Procure-
ment (Upphandlingsmyndigheten), and the Swedish Association of Local Authorities and
Regions (Sveriges Kommuner och Landsting).

In Spain, the ‘Spanish Circular Economy Strategy and Action Plan’ [62] might be used
to attain this purpose, notwithstanding the regional legislative competencies of the Autono-
mous Communities. Particularly, it would be also be advisable to strengthen the coordination
between the competent legislative bodies as well as from the Government, since currently
some GPP and CPP amendments are being implemented in LCSP through other Acts [63].5

61 Article 68, Chapter 16 sections 4 and 5, and Article 148, respectively.

62 The Delegation was set up by the Swedish Parliament in 2018, Protocol 2018-04-12 M2018/01090/Ke.
https://delegationcirkularekonomi.se/download/18.745dc19¢170b0621a1{6e0/1583757800502/180412Inr%
C3%A4ttandeavenDelegationf%C3 %B6rcirkul % C3 %A4rekonomi.pdf

83 For example, via the recently passed Act 7/2021, of 20 of May, of climate change and energy transition,
LCSP has been substantially amended in terms of the inclusion of new green requirements to comply with.
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Such a macro-level cooperation could influence regulations and CPP criteria in both
Sweden and Spain, as well as facilitate implementation plans for both GPP and CPP so that
(1) both the demand and supply of green/circular products is stimulated; and (2) procure-
ment of works, functions, or other services can be done in ways that do not enforce the
replacement of the required equipment while ensuring fair market competition at the same
time.
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